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Pirates Walk the Plank:
The Unauthorized Interception
of Pay Television Transmissions
By

JOHN

H.

WORKS, JR.*

In the past several months, several successful attempts have
been made by pay television to enjoin the "pirating"1 of their
broadcasts by companies who have sold special "decoding"
equipment or antennas to homeowners and apartment dwellers.2 Television pirates do not roam the high seas-the high
*

Member, Third Year Class, University of Denver College of Law.

1. A 'pirate" in the traditional sense is one who robs on the high seas. In modern
times, of course, a pirate has been applied to all kinds of unlawful financial plunder,
particularly where theft of another's commercial rights is involved. Indeed, one defini-

tion of "pirate" in
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1723 (1976) de-

scribes the type of conduct which is the topic of this note: "to take over and use (as a
wavelength) in violation of exclusive assignment to another." In Denver, for example,
the word "pirate" was used in the company name of a seller of unauthorized receiving
equipment, and the company's logo featured a bearded pirate with a patched eye.
Rocky Mtn. News, May 18, 1981, at 10D, col. 1.
2. Pay TV piracy has been condemned and enjoined repeatedly in courts across
the nation. See, e.g., American Television and Communications Corp. v. Western
Techtronics, Inc., 529 F. Supp. 617 (D. Colo. 1982) (preliminary injunction); Home Box
Office, Inc. v. Advanced Consumer Technology, Inc., No. 81-CIV-559-ADS (D.N.Y. Nov.
6, 1981) (permanent injunction); American Television and Communications Corp. v.
Pirate TV, Inc., No. 81-969-Civ-EBD (D. Fla. Aug. 24, 1981) (preliminary injunction);
American Television & Communications Corp. v. Pirate, Inc., No. 81-F-299 (D. Colo.
July 24, 1981) (permanent injunction); Movie Systems, Inc. v. Gibbens, No. Civ. 80-572E (W.D. Okla. Feb. 19, 1981) (permanent injunction); Home Box Office, Inc. v. Advanced Consumer Technology, No. 81 Civ. 559 (ADS) (S.D.N.Y. Jan. 29, 1981) (temporary restraining order); Tekkon Communications, Inc. v. Pirate TV Antennae Co. of
Nevada, No. A 199236 (D. Nev. Dec. 17, 1980) (preliminary injunction); Marquee Television Network, Inc. v. Greenfield, No. 55669 (Sept. 8, 1980) (temporary injunction);
Chartwell Communications Group v. Westbrook, No. 80-1566 (6th Cir. Aug. 15, 1980)
(preliminary injunction), aff'd by three-judgepanel, (6th Cir. Dec. 29, 1980); Oak Industries, Inc. v. Sampson, No. Civ. 80-420 PHX VAC (D. Ariz. July 11, 1980) (preliminary
injunction); American Television and Communications Corp. v. Florida Home Carpet,
No. 80-6542 (May 12, 1980) (preliminary injunction); Home Box Office, Inc. v. Pay TV of
Greater N.Y., Inc., 467 F. Supp. 525 (E.D.N.Y. 1979) (preliminary injunction); Tele-Features, Inc. v. Heller, No. C-385135 (D. Ariz. Oct. 26, 1979) (permanent injunction).
In any situation where injunctive relief is sought, the applicant must satisfy each of
the following criteria: (1) That the applicant establish a substantial likelihood of success on the merits; (2) That without relief the applicant will suffer irreparable harm;
(3) That no substantial harm will result to the opposing party; and (4) That it is in the
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frequencies are their realm. Instead of brandishing swords,
they sell microwave antennas and special decoding equipment.
Several recent rulings by the Federal Communications Commission (F.C.C.) and the courts have nearly universally condemned this activity. The purpose of this note, therefore, is to
explain how the F.C.C. and the courts arrived at the conclusion
that television piracy is illegal activity.
Subscription television has been in existence for over thirty
years,3 but its widespread availability to residential consumers
is a relatively new phenomenon. Until recently, there has been
very little litigation concerning unauthorized reception of subscription television signals and the remedies, if any, available
to the subscription television industry.4 The activities of pirates, though, have generated a substantial amount of
publicity.'
Television companies have persistently attempted to obtain
injunctions against pirates to restrain them from intercepting,
receiving, divulging, or using television transmissions. In seeking these injunctions, plaintiffs have relied on section 605 of the
Communications Act of 1934,6 on copyright infringement laws,
public interest to grant relief. See Trans World Airlines, Inc. v. Federal Energy Office,
380 F. Supp. 560 (D.D.C. 1974), aff'd, Air Transport Ass'n of America v. Federal Energy
Office, 520 F.2d 1339 (D.C. Cir. 1975).
3. For an excellent history of pay TV, see Subscription Television (STV - Pay
TV), F.C.C. Information Bulletin, Aug. 1981, at 3-7 [hereinafter cited as Pay TV Info.
Bull.].
4. See note 2, supra.
5. Rocky Mtn. News, Sept. 11, 1981, at 6, col. 1; Den. Post, Sept. 7, 1981, at 11, col. 1;
Rocky Mtn. News, July 29, 1981, at 4, col. 5; L.A. Daily J., May 14, 1981, at 2, col. 5; id.,
May 8, 1981, at 1, col. 2; Miami Herald, May 6, 1981, § 4, at 7, col. 1; A.B.A.J., Apr., 1981, at
409; Den. Post, Mar. 10, 1981, at 25, col. 4; VARIETY, Dec. 24, 1980, at 40, cal. 1; L.A. Times,
Nov. 21, 1980, § 4, at 2, col. 3; VARIETY, Oct. 1, 1980, col. 2; Bus. WK., Sept. 29, 1980, at 44,
col. 1; VARIETY, Sept. 3, 1980, at 52, cal. 4; L.A. Times, Aug. 28, 1980, § 4, at 4, col. 3; VARIETY, Aug. 27, 1980, at 1, col. 5; L.A. Times, Aug. 20, 1980, § at 1, cal. 3; N.Y. Times, Aug. 16,
1980, at 27, col. 3; L.A. Daily J., Aug. 13, 1980, at 1, col. 4; ADVERTISING AGE, July 21, 1980,
at 83, col. 1; VARIETY, July 16, 1980, at 1, col. 1; id., July 9, 1980, at 1, col. 1; L.A. Times,
May 15, 1980, at 3, col. 4; id., Apr. 26, 1980, at 15, cal. 1; Miami Herald, Apr. 8, 1980, § 4, at
1, col. 1; L. Times, Apr. 3, 1980, § 2, at 1, cal. 1; id. Mar. 6, 1980, § 2, at 1, col. 1.
6. 47 U.S.C. § 605 (1976). Section 605 reads:
§ 605. Unauthorized publication or use of communications
Except as authorized by chapter 119, title 18, no person receiving, assisting
in receiving, transmitting, or assisting in transmitting, any interstate or foreign
communication by wire or radio shall divulge or publish the existence, contents, substance, purport, effect, or meaning thereof, except through authorized channels of transmission or reception, (1) to any person other than the
addressee, his agent, or attorney, (2) to a person employed or authorized to
forward such communication to its destination, (3) to proper accounting or
distributing officers of the various communicating centers over which the com-
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and on state common law and statutory claims.7
In the first part of this note, the background of broadcast regulation will be discussed, as well as the statutory language of
the relevant portions of the Communications Act. Next, the
changing position of the F.C.C. will be outlined: it will be
shown that the F.C.C. originally decided subscription television programming constituted "broadcasting" which should
not be protected from pirates, but later changed its position
and decided that such programming should be protected. Also,
several recent court cases will be examined in which, like the
F.C.C., courts shifted their stance from non-protection to protection. Finally, recommendations and guidelines will be suggested to help determine what should constitute broadcasting
and what should constitute protected point-to-point
communication.'
munication may be passed, (4) to the master of a ship under whom he is serving, (5) in response to a subpoena issued by a court of competent jurisdiction,
or (6) on demand of other lawful authority. No person not being authorized by
the sender shall intercept any radio communication and divulge or publish the
existence, contents, substance, purport, effect, or meaning of such intercepted
communication to any person. No person not being entitled thereto shall receive or assist in receiving any interstate or foreign communication by radio
and use such communication (or any information therein contained) for his
own benefit or for the benefit of another not entitled thereto. No person having received any intercepted radio communication or having become acquainted with the contents, substance, purport, effect, or meaning of such
communication (or any part thereof) knowing that such communication was
intercepted, shall divulge or publish the existence, contents, substance, purport, effect, or meaning of such communication (or any part thereof) or use
such communication (or any information therein contained) for his own benefit or for the benefit of another not entitled thereto. This section shall not apply to the receiving, divulging, publishing, or utilizing the contents of any radio
communication which is broadcast or transmitted by amateurs or others for
the use of the general public, or which relates to ships in distress.
Section 605 is a federal statute, and the Attorney General is responsible for its enforcement. See Letter from James P. McGrannery, Attorney General, to Paul A.
Walker, Chairman, FCC (Jan. 16, 1953).
7. While claims may exist on grounds of conversion, unfair competition, tortious
interference withexisting or prospective contractual relations, deceptive trade practices, or theft of services, no attempt will be made here to discuss these potential
causes of action.
8. This is even more important considering the advent of "earth stations," or large
antennas which can receive transmissions directly from earth orbiting satellites. See
text accompanying notes 141-144, iIfra. While the sale and purchase of these earth
stations would fall under the rubric of the Communications Act, section 605 has not yet
been used to prohibit the sale of these earth stations.
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I
Introduction
A.

Pay Television Services

There are basically two forms of pay television transmissions
which are broadcast: Subscription Television Service (STV)
and Multipoint Distribution Service (MDS) . Companies engaged in these services are in the business of marketing and
delivering home entertainment services featuring motion pictures, sporting events, and other entertainment programming.
The most common form 'of pay television transmission is
STV. 10 STV companies transmit an encoded visual signal
which is received in scrambled form by every television set in
the area. Reception adequate for viewing, however, is obtained
only by sets equipped with special decoding devices which are
leased by the company to its paying subscribers. The audio
signal is transmitted on a special subfrequency carrier 2 and is
received only by individuals who have special equipment furnished to them by the company. The decoders and special
equipment enable the STV companies to monitor viewing of
their programs and to generate monthly billings for their
subscribers.
A more complicated but similar form of pay television transmission is MDS. An MDS system transmits TV signals via a
microwave antenna from a stationary transmitter for simultaneous reception at fixed points designated by the subscribers.
MDS facilities operate on microwave radio frequencies, mainly
between 2150-2162 megahertz, 3 which have been allocated by
the F.C.C. for private hire through F.C.C.-licensed common carriers.'4 Because of the high frequency of microwave transmissions, the transmitted signals cannot be received by
9. Cable Television (CATV), the other form of pay television, is a nonbroadcast
service and as such will not be discussed in this note.
10. As of August 15, 1981, 21 STV stations were operational in 12 states. See Pay
TV Info. Bull., supra note 3, at 1.
11. F.C.C. regulations prohibit ownership of receiving equipment (decoders or microwave antenna) by persons other than the subscribers of pay TV operations. 47
C.F.R. §§ 21.903, 73.642(f) (3). See also note 57, supra. These regulations also require
that pay TV operators maintain control over the installation, maintenance, and opera-

tion of receiving equipment. This is commonly accomplished by the subscription
agreement or lease entered into between the television broadcaster and the customer.
12. See Pay TV Info. Bull., supra note 3, at 1.
13. Id. at 8.
14. Id.
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conventional televisions or other receivers. An antenna and
"down converter"15 are required to receive the microwave signal and to demodulate that signal to a VHF frequency so that it
can be received in intelligible form on a standard television receiver. The success of reception of microwave transmissions
also depends upon an unobstructed line of sight from the
transmitter to the fixed reception points, because the fixed receivers require precise allignment to receive the narrow beam
being transmitted. 6
Thus, STV and MDS companies provide subscribers with the
receiving equipment necessary to render the transmissions intelligible for reception on the subscribers' television receivers.
Subscribers pay an installation charge, a refundable deposit
for return of the receiving equipment, and a monthly service
charge. Pirate companies, on the other hand, advertise and sell
several types of devices and related hardware which are capable of receiving these signals and converting them into a frequency capable of being received on a standard television set.
Pirates often sell these devices to consumers with the express
understanding that these devices can be used to receive STV
or MDS programming without subscribing to these services.
Often, representations are made that the sale and use of such
devices is legally permissible."
B. Broadcast Regulation
While individual broadcasting stations in the United States
are primarily privately-owned commercial enterprises, they
are nevertheless subject to significant, substantitive government control. There are three main reasons for such control.
First, because of the finite number of broadcast frequencies,
the government must insure that "[ilt is the right of the view15. Id.
16. In Denver, for example, HBO service is transmitted at a frequency of 2154
Megahertz from a stationary transmitter located on Lookout Mountain in the foothills
west of Denver. The transmissions originate at Home Box Office, Inc., headquartered
in New York, and are carried by common carrier microwave to a satellite which transmits the signals to Denver. Another common carrier transmits the signals to Lookout
Mountain, from which the final common carrier transmits the signals by microwave of
the private F.C.C. assigned frequency of 2154 Megahertz to HBO's subscribers. Interview with Joseph W. Halpern, Esq., of the law firm of Holland & Hart, Denver, July 13,
1981.
17. "The sale of these [pirate] microwave antenna [sic] was legally permissable
until the law started going against us." Interview with Stephen N. Berkowitz, Esq., of
the law firm of Lutz and Berkowitz, P.C., Denver, July 20, 1981.
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ers and listeners, not the right of the broadcasters, which is
paramount."' 8 Second, the airwaves are considered public
property, akin to a valuable natural resource. 19 Congress thus
intends the licensee to serve as a public trustee of the airwaves
during the license term.20 Third, the broadcasting media possess immense power to influence thought and public opinion.2 '
A substantial degree of government control is thus warranted
to protect the public from the potential abuse of this unique
influence.
The portions of the Communications Act of 1934 that today
regulate communication were taken largely from the Interstate
Commerce Act of 1887.22 The first comprehensive congres-

sional effort toward regulation of broadcasting was the Radio
Act of 1912.23 Next, Congress established the Federal Radio
Commission in 1927, which had broad authority to control
nearly every aspect of the radio industry. 24 The New Deal
spirit of comprehensive reorganization and regulation
spawned the Communications Act of 1934,25 which is the present statutory basis for regulation. The Communications Act
established an independent agency, the F.C.C., which governs
both broadcast and wire-delivery constitutents of the nation's
communications systen.26

Section 605 of the Communications Act 27 is the specific provision which governs television transmissions. Admittedly,
there is some confusion as to the exact scope of section 605.
Cases have attributed various purposes to it, including reversing earlier cases upholding the legality of wire tapping, 28 pro18. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1967).
19. Id. at 399.
20. Id. at 389.
21. Associated Press v. United States, 326 U.S. 1, 20 (1945).
22. Interstate Commerce Act of 1887, ch. 104, 24 Stat. 379 (codified in scattered sections of 49 U.S.C.). For a discussion of the history of broadcast regulation, see R. McMAHON, FEDERAL REGULATION OF THE RADIO AND TELEVISION BROADCAST INDUSTRY IN
THE UNITED STATES 1927.1959 (1979).

23. For example, the Radio Act of 1912, ch. 287, §§ 1-11, 37 Stat. 302, gave the Secretary of Commerce the power to set aside specific frequencies and to issue licenses.
24. Radio Act of 1927, Pub. L. No. 69-632, 44 Stat. 1162. Among the specific powers
accorded the Federal Radio Commission were the authority to grant licenses, classify
radio stations, determine the nature of the services to be provided by each class of
station, and determine permissible power levels and operation times.
25. 47 U.S.C. §§ 151-609 (1976).
26. Id.
27. See note 6, supra.
28. United States v. Hill, 149 F. Supp. 83 (S.D.N.Y. 1957). In Hill, the defendant was

No. 11

TELEVISION PIRACY

tecting the integrity of legitimate commercial transactions,29
and insuring the secrecy of messages.30 Nevertheless, it is generally agreed that the primary purpose of section 605 is maintaining the integrity of the national communications system.3
Section 605 was originally designed to protect only radio communications. Later, its coverage32was expanded to include television communications as well.

Section 605 protects communications from unauthorized reception, interruption, interception, divulgence, and publication.3 However, communications broadcastfor the use of the
general public are not protected. The relevant portion of section 605 provides: "This section shall not apply to the receivon trial for alleged violations of narcotics laws. The government wanted to introduce
evidence of certain phone conversations made via hidden microphone. The court held
that "[t] he use of the microphone, whether it actually touched the receiving part of the
phone or was held in close proximity to it, was an interception of the telephone communication in violation of the [Communications] Act and in consequence tape recordings of the conversations are inadmissible." Id. at 84.
29. United States v. Coplon, 91 F. Supp. 867 (D.D.C. 1950). In Coplon, the defendant was convicted of an offense, and she filed a motion for a new trial on grounds of
newly discovered evidence. The government introduced evidence obtained both lawfully and duplicated by wiretapping. The court held that "[t]he very fact that the Government (if it be a fact and apparently it is) obtained the identical information
wrongfully, would not destroy or taint evidence otherwise lawfully and properly acquired as the record disclosed in this case." Id. at 869. The court reasoned that the
enactment of section 605 "was for the purpose of protecting and preserving the integrity, inviolate, of legitimate commercial transactions ...
." Id. at 871.
30. United States v. Russo, 250 F. Supp. 55 (E.D. Pa. 1966). In Russo, the defendant
was indicted for conspiring to use interstate travel and facilities in aid of his gambling
enterprise. He moved to suppress evidence seized by the FBI, including the phone
company's itemized bills listing the numbers and destinations of his calls. In holding
that section 605 has no application to telephone records, the court stated that "[the
purpose of section 605 is to prohibit blatant public or private encroachments on the
privacy of messages and the integrity of communication systems." Id. at 58 (emphasis
added).
31. Id.
32. See Allen B. Dumont Laboratories v. Carroll, 184 F.2d 153 (3d Cir. 1950), cert.
denied, 340 U.S. 929 (1951). In Carroll, the plaintiff requested a declaratory judgment
invalidating a Pennsylvania regulation which required all movies broadcast by television in the state be submitted to a censorship board. The court held that television
was one form of radio transmission and thereby covered by the Communications Act
of 1934 preempting state action. Therefore, the Pennsylvania censorship regulation
was held to be invalid. The court stated that "[tIhe language employed [in the Communications Act] is all inclusive as to leave no doubt but that it was the intention of
Congress to occupy the television broadcasting field in its entirety." Id. at 155.
33. While section 605 has criminal sanctions, the courts have long recognized the
existence of a private right of action as well. See, e.g., Chartwell Communications
Group v. Westbrook, 637 F.2d 459, 466 & n.5 (6th Cir. 1980); Reitmeister v. Reitmeister,
162 F.2d 691, 694 (2d Cir. 1947); Orth-O-Vision, Inc. v. Home Box Office (HBO), 474 F.
Supp. 672, 681 & n.8 (S.D.N.Y., 1979).
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ing, divulging, publishing, or utilizing the contents of any radio
communication which is broadcastor transmitted by amateurs
or Others for the use of the general public, or which relates to
ships in distress." 4 "Broadcasting" is defined in 47 U.S.C. section 153(o) as follows: "Broadcasting means the dissemination
of radio communications intended to be received by the public,
directly or by the intermediary of relay stations. 35
Therefore, if a television transmission is deemed to be broadcast for the use of the general public, the piracy of that transmission is not prohibited. If, on the other hand, the television
transmission is deemed to be a communication not broadcast
for the use of the general public, the piracy of that transmission is prohibited.
The F.C.C. and the courts have struggled to clarify the scope
of the Communications Act and its coverage of STV and MDS
transmissions. The major deficiency in the definitions under
the Act is that they inadequately describe what is to be regulated and protected. The inefficacy of these definitions is further highlighted in the decisional law relating to modern
telecommunication services, most of which came into existence long after the 1934 Act was written. Thus, some cases construing section 605 havefocussed on the word "broadcasting"
while others have placed great emphasis upon the phrase "for
the use of the general public. 36
II
The Position of the FCC
In the early days of radio transmitting, a number of licensed
radio broadcasting stations were alledgedly engaged in pointto-point communications rather than transmission to the general public. Point-to-point communications were radio transmissions aimed at specific listeners or groups of listeners, and
were of little interest to the general public. Since the F.C.C.
consistently held that its regulations and the terms of its station licenses authorized only the transmission of a standard
broadcast service of general interest to the public, any transmission aimed at a particular listener or limited class of listeners was point-to-point communication, rather than a service
34. 47 U.S.C. § 605 (1976) (emphasis added).
35. Id. at § 153(o) (emphasis added).
36. See notes 63-106 and accompanying text, infra.
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with a general public interest, and had to be discontinued."
For example, the transmission of coded horse race results was
held to be a service not covered by a license to broadcast.3"
Similar treatment was accorded messages transmitted for a local police department,39 and programs furnishing spiritual, vocational, and marital advice to specific listeners." Even before
the creation of the Federal Radio Commission (predecessor of
37. See notes 38-42, infra.
38. Bremer Broadcasting Co., 2 F.C.C. 79 (1935). In Bremer, a radio station's license was up for renewal. Part of the station's programming included the broadcasting of coded horse race results. Intelligible reception of these results was restricted to
a particular group which had subscribed to a so-called "scratch sheet" containing interpretations of the code. The F.C.C. held that "[t]
his was a violation of the Commission's regulations and the station license which authorized dissemination to the
general public and not particular individuals or classes thereof." Id. at 83 (emphasis
added).
39. Adelaide Lillian Carrell, 7 F.C.C. 219 (1939). Carrellconcerned the renewal of a
radio station's license. The station had broadcast point-to-point communications in
cooperation with the local police department. The F.C.C. held:
[T] he Commission heretofore has held that the transmission of point-to-point
or individual messages by a radio station in the standard broadcast service
could not have any general interest for the public; that broadcasting is by definition and essential characteristics a service for the general public; and that
the use of a broadcast station for point-to-point delivery of messages is inconsistent with the terms of the station license and the regulations under which
licenses are issued.
Id. at 222.
40. Scroggins & Company Bank, 1 F.C.C. 194 (1935). Scroggins also concerned the
renewal of a radio station's license. The F.C.C. concluded that "on certain occasions
...the facilities of KFEQ... have been used by authority and consent of the applicant herein to broadcast matter obviously designed primarily to exploit the public."
Id. at 195.
A person calling himself "Dr. Richards" represented himself as an astrologer, psychologist, doctor, and scientist. He answered questions and advised listeners concerning matters of business, domestic affairs, health, finance and investment, love, and
marriage. A person representing himself as "Dr. Price" and claiming to be a famous
spiritual psychologist presented by "The Spiritual Psychic Science Club" also answered questions and advised listeners in much the same manner as "Dr. Richards."
It was the practice of the above operators in their broadcasts to discuss
questions purporting to come from their audience, these selections usually including a wide variety of material with a liberal allowance of matter bordering
on indelicacy and scandalousness, if not actually scandalous. Even a cursory
examination of the discussions broadcast would seem to have been enough to
convince the management of the station that they were intended to exploit
and victimize the credulous, to capitalize the troubles and distress of questioners, and in some instances even to draw upon the public by appeal to religious
instincts.
It is also to be noted in connection with the Richards and Price broadcasts,
that their practices involved the transmission of point-to-point or individual
messages that could not reasonably be said to have any general interest for
the public. Broadcasting is by definition and essential characteristics a service for the general public. The use of a broadcast station for point-to-point
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the F.C.C.) in 1927,"' the Secretary of Commerce held that a
station licensed for broadcasting was not authorized to transmit "acknowledgments to individuals relating to the receipt of
letters, telegrams, and telephone calls" since such transmissions were in essence point-to-point communications.' 2
4 3 The
In 1942, the F.C.C. decided In re Muzak Corporation.
Commission remarked: "The proposal advanced in this application is unique in the annals of radiobroadcasting in this
country."" The Commission decided that transmitting radio
programs which were paid for directly by those who receive
them constituted "broadcasting" and not point-to-point communication.4 5 Muzak had proposed to experiment with what is
now termed a subscription service, making transmissions
available to the general public. Special receiving equipment
would have been leased by Muzak to those who subscribed to
its services. Reception by persons other than subscribers
would have been prevented by simultaneously transmitting a
discordant sound (referred to by the F.C.C. as a "pig squeal"
signal") which could have been eliminated only by the use of
special receiving equipment. The Commission held:
The service which this applicant proposes will be available to
the general public; any member of the public, without discrimination, may lease the equipment to receive the service. The
distinguishing feature will be that those receiving the programs will pay directly rather than indirectly therefor. Operation of a station in this manner is within the definition of
broadcasting.
In In re Amendment of Part 73 to Providefor Subscription
Television Services," the F.C.C. stated unequivocally that it
delivery of messages is inconsistent with the terms of the station license and
the regulations under which licenses are issued.
Id. at 196. See also Standard Cahill Co., 1 F.C.C. 227 (1935).
41. Radio Act of 1927, Pub. L No. 69-632, 44 Stat. 1162. See note 24, supra.
42. Comments of the Federal Communications Commission on H.R. 6431, a bill to
amend the Communications Act with respect to its application on the case of subscription radio and television, F.C.C. 54-601, at 1-2, May 6, 1954, reportedin In re Amendment
of Part 73 to Provide for Subscription Television Services, 3 F.C.C.2d 1 n.10 (1966).
43. 8 F.C.C. 581 (1941).
44. Id.
45. Id. at 582.
46. Id. at 581.
47. Id. at 582 (emphasis added). Although the Commission concluded that the
"applicant's proposal is a marked departure from the usually accepted method of providing broadcast service in this country,.. ." Muzak obtained a license. Id.
48. 3 F.C.C.2d 1 (1966). In these proceedings, the F.C.C. considered its own author-
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considered STV to be broadcasting.4 9 The F.C.C. insisted that
the fact that the transmissions were received by a limited
number of persons who paid for the service "does not take the
operation out of the definition of broadcasting."'5 0 Furthermore, "the number of actual or potential viewers is not especially important .... We believe ... that broadcasting
remains broadcasting even though a segment of the public is
unable to view the programs without special equipment."'"
The F.C.C. also added that "the legislative history of section
[153(o) defining broadcasting] does not ... in any way detract
from an interpretation of the language of that section which
would hold that subscription television is 'broadcasting.' "52
More recently, however, the F.C.C. has changed its stance
with respect to STV and MDS transmissions. Specific federal
laws and regulations govern MDS transmissions. The MDS
common carrier carrier service was established by the F.C.C.
in 1974 after a two year study.53 As the F.C.C. stated, the purpose of establishing MDS common carrier service was to
"make provision for common carrier use of the bank 2,150-2,160
MHz to provide a non-broadcast onmidirectional service. 5 4
The omnidirectional nature of the service permits the carrier
to "provide a relay service for closed circuit television from a
central location to a multiplicity of points as desired by the
ity to promulgate and enforce regulations concerning pay TV transmissions, equipment, and programming.
49. "With the information now before us, we conclude that subscription television
constitutes broadcasting within the meaning of section 3(o) [section 153(o)] of the
act." Id. at 8.
50. Id. at 10.
51. Id. at 9, 10 (emphasis added).
It might be argued that such programs [subscription programs] are 'not intended to be received by the public' since their intended receipt would be limited to members of the public willing to pay the specified price .... It would
appear that the primary touchstone of a broadcast service is the intent of the
broadcaster to provide radio or television program service without discrimination to as many members of the general public as can be interested in the
particular program as distinguished from a point-to-point message service to
specified individuals.... While particular subscription programs might have
a special appeal to some segment of the potential audience, this is equally true
of a substantial portion of the programming now transmitted by broadcasting
stations.
Id. at 10.
52. Id. at 9.
53. See In re Multipoint Distribution Service: Notice of Proposed Rulemaking, 34
F.C.C.2d 719 (1972). See also In re Multipoint Distribution Service: Report and Order,
45 F.C.C.2d 616 (1974).
54. 34 F.C.C.2d at 719.
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customer. ' 55 In establishing MDS service, the F.C.C. expressly
recognized that such facilities might be used to reach a mass
market for closed circuit entertainment programming.5 6 In addition, "preserving the privacy" of the MDS transmissions was
one of the concerns of the F.CC. 5 7 Pursuant to its licensing

authority, the F.C.C. has therefore suggested that MDS transmissions be categorized as non-broadcast point-to-point communications, and should thus be protected from unauthorized
interception by pirates.5 8 The F.C.C also felt compelled to issue a Public Notice which served as "a reminder that the unauthorized reception and beneficial use of addressed
communications in the multi-point distribution service (MDS)
is a violation of Section
605 of the Communications Act of 1934
'9
605).
§
U.S.C.
(47
55. Id.
56. "While we do not anticipate that these facilities would be used to reach a mass
market for closed circuit programming, a substantial entertainment market would appear to be possible." Id. at 722. The Commission also left open the possibility that
MDS transmissions could serve "substantial entertainment audiences.... Therefore,
it is possible that the Commission may want to consider the matter in a broader context than this proceeding." Id. at 723.
57. Id. at 722. Program security was repeatedly discussed as an important aspect
of MDS service. This is also supported by the discussion in Amendment of Parts 1, 2,
21, and 43 ...in the Multipoint Distribution Service, 45 F.C.C.2d 616 (1972), concerning
the leasing, rather than the ownership, of MDS equipment. "It is our view that all of
the receiving equipment, with the exception of the television receiver (which we do
not consider to be part of the MDS receiving equipment), require professional installation and maintenance in order to insure satisfactory quality of service and reasonable
privacy of the transmission." Id. at 625 (emphasis added). In addition, the federal
regulations governing MDS transmissions stress the importance of "the degree of privacy of communications" that an MDS common carrier provides, and require the carrier to be capable of offering "complete security of transmission." 47 C.F.R.
§ 21.903(c) (1980).
58. "[T] he closed circuit signals transmitted over MDS facilities are in a somewhat
different category [than broadcasting]." In re Application of Midwest Corp., 38
F.C.C.2d 897, 899 (1973).
MDS is primarily a one-way television service which provides the members of
commercial and institutional subscribers with the simultaneous reception of
specialized communications in accordance with their specific transmission, reception, and programming requirements .... While MDS transmissions are

not intended to be received by the public in general (as in broadcasting), they
may be intended for simultaneous reception by large numbers of people.
In re Application of Midwest Corp. and Two-Way Radio of Carolina, Inc., 53 F.C.C.2d
294, 300 (1975).
59. Unauthorized Interception and Use of Multipoint Distribution Service (MDS)
Transmissions, F.C.C. Public Notice No. 11850, Jan. 24, 1979, at 1.
Because material transmitted over stations is not intended to be 'broadcast'
material within the meaning of Section 605, authority for its reception and use
must be given by the sender. Therefore, persons will be in violation of the law
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However, the F.C.C. has not recently ruled on STV transmissions, although it did issue a Public Notice warning of possible
consequences of unauthorized interception of STV transmissions.6" In addition, the F.C.C. recognized that
[wihile pay TV programming was expected to rely heavily on
current feature films, the STV programming outlook has been
expanded by the broadcast of sports events, children's programs, cultural events and educational shows.... [S] ome degree of competition between free TV and pay TV services could
result in benefits to the viewing public-i.e. alternative program choices, improved programming.6 '
STV, like MDS, has therefore arguably been elevated to a status that is in direct competition with free television broadcasting stations.2 As STV is a service-producing, non-broadcast,
point-to-point communications, the F.C.C. feels that STV
should also be protected from unauthorized interception by
pirates.
if they divulge, publish, or use for their own benefit any MDS communications
which they were not authorized to receive.
Id. at 2.
This viewpoint was further supported in a letter from Marjorie S.Reed, Acting General Counsel of the F.C.C., to Don R. Wilner, Esq., an attorney at Wilner & Scheiner, of
Washington, D.C. (Mar. 16, 1981). "As you may be aware, the Commission has concluded that the interception of the radio transmission of common carrier, including
MDS licenses, is a violation of Section 605." Id. at 1.
60. Manufacturersand Sellers of Non-Approved Subscription Television (STV) Decoders are Cautioned, F.C.C. Public Notice No. 34941, Aug. 15, 1980, reported in VARIETY, Aug. 27, 1980, at 1, col. 1.
Manufacture, import, sale, offer for sale, shipment or use of a decoder that
has not been approved by this Commission constitutes a violation of the Communications Act and the Commission's rules and will subject the person apprehended in such violation to the penal provisions of Title V of the
Communications Act of 1934, as amended.
Moreover, fines of not more than $500 for each and every day during which
an offense occurs may be levied; for wilful or repeated violations, a forfeiture
penalty not in excess of $2,000 for each violation may be levied with each day
of a continuing violation constituting a separate offense.
61. Pay TV Info. Bull, supra note 3, at 1, 3.
62. Originally, the F.C.C.'s policy allowed only one station to engage in STV operations in a community which carried conventional commercial TV service from at least
four other stations. This 'one-to-a-community' rule was eliminated in 1979, and STV
service is now determined by the economic forces within each market. Id. at 2.
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III
The Position of the Courts
A. Functional Music

v. FCC"6 3

FunctionalMusic v. FCC was a suit challenging F.C.C. regulation of "functional radio programming." Functional Music
Co. was an FM radio station that also provided a background
music subscription service to commercial establishments.
Subscribers, generally restaurants, stores, schools, and comparable institutions, received the company's regularly-scheduled
broadcasts without advertising received by ordinary station listeners. For a fee, the company transmitted a supersonic signal
which activated special equipment installed in subscribers' radio receivers to cut off the advertisements heard over conventional receivers.
The F.C.C. objected to such broadcasting on the ground that
radio broadcasters could not transmit both regular broadcasts
and those designed for limited audiences. 64 According to the
Commission, the presentation of a highly specialized program
format directly adaptable to subscribers' needs, deletion of advertising from subscribers' receivers, and the charging of a fee
for these services compelled the conclusion that background
music programs constituted point-to-point communication not
properly transmittable by a station licensed to provide a broadcasting service.65
The U.S. Court of Appeals for the District of Columbia overruled the F.C.C.'s determination, noting that the critical factor
in determining whether a particular activity is broadcasting is
not the specialized content of the programming, but whether
the programming is intended for the general public.
[P]rogram specialization and/or control is not necessarily determinative of this requisite intent [to be received by the public], and therefore dispositive of broadcasting status, as the
Commission assumed. Broadcasting remains broadcasting
even though a segment of those capable of receiving the broadcast signal are equipped to delete a portion of that signal....
Functional programming can be, and is, of interest to the.general radio audience.... Moreover, it receives substantial and
growing revenues from advertisers specifically desiring to
63. 274 F.2d 543 (D.C. Cir. 1958).
64. Id. at 548.
65. Id.
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reach that audience ....

Transmitted with the intent contem-

plated by § 3(o) I§ 153(o)], such programming therefore has
the requisite attributes of broadcasting.6 6
FunctionalMusic is important, because the court, while discussing the content of the programs, focussed on the sender's
intent; the mere ability of some listeners to delete a portion of
the signal did not change the transmission into non-broadcasting. However, it is equally important that the F.C.C. did not
propose discontinuance altogether of the subscription service.
Rather, it proposed that functional programming be relegated
to a position subsidiary to regular broadcasters' by use of a
secondary signal on a multiplex transmission system, thereby
allowing transmission of multiple signals upon a standard allocated FM channel.6 7 Judge Danaher, in his dissenting opinion,
properly brought this out:
The Commission simply decided that the specialized simplex
system service was not to be permitted to preempt the valuable spectrum space allocated to FM frequencies intended to be
devoted to broadcasting. This was a public interest determination required to be made by law. Thus the Commission's
rulemaking was entirely within the Commission's
competence.6 8
The decision in FunctionalMusic therefore resulted from an
F.C.C. determination that this type of programming did not fit
into the definition of broadcasting for the purpose of determining whether a certain radio station was operating within the
terms of its broadcast license: it did not directly relate to the
issue of pay TV piracy. The decision does, however, stand for
the general proposition that it is necessary to look to the intent
of the broadcaster in order to determine whether a transmission is "broadcast" within the meaning of the Communications
Act.
66. Id. at 548 (emphasis added).
67. See id. at 545. Before, FM communications had been transmitted on a simplex
basis, with each allocated FM channel supporting only one FM signal. Licensees engaging in a functional music service emitted a single signal capable o0 reaching both
subscribers and the listening public. Special receiving equipment in the subscriber's
place of business was used to tailor this signal to their particular needs.
68. 274 F.2d at 550 (Danaher, J., dissenting).
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B. KMLA Broadcasting Corp. v. Twentieth Century
Cigarette Vendor Corp.69
In KMLA, the KMLA Broadcasting Corporation was successful in enjoining a company which furnished special equipment capable of intercepting KMLA's multiplex radio
subscription transmissions. KMLA Broadcasting Corporation
was licensed by the F.C.C. to transmit commercial FM radio
programs on its main channel and, at the same time, uninterrupted background music to paying subscribers on a separate
subcarrier frequency or multiplex channel. While KMLA's
main channel programs could be received by any standard FM
radio, reception of its multiplex channel required speciallymanufactured radio receivers. KMLA provided subscribers
with the special equipment that enabled them to receive their
background music. The defendant, without KMLA's consent,
purchased equipment capable of receiving KMLA's multiplex
background music. The defendant made this equipment available to commercial establishments which, in exchange for this
service, would allow the defendant to place its cigarette vending machines on their premises.
The critical factor before the court was the intent of the station providing the service.70 The court found that KMLA did
not intend that these programs were for the use of the general
public, primarily because no one could receive the programming without special equipment.
The nature of FM multiplex transmission negates any intention that they be received by the public. Multiplex transmission cannot be received on conventional FM sets, since they
are disseminated not over the main broadcast channel but over
a subcarrier frequency that can be received only with special
equipment not part of the ordinary receiving set. Multiplex operations are specifically geared to the special requirements of
commercial institutions, industrial plants, retail shops, and
other subscribers equipped with this special FM receiving ap,,.paratus. Fundamentally,then, multiplexing is a point-to-point
communications service, directed to subscribers at specified
locations.71
The court also determined that in FunctionalMusic "the radio
69. 264 F. Supp. 35 (C.D. Cal. 1967).
70. Id. at 37-38.
71. Id. at 42 (emphasis added). The court also distinguished regulations governing
FM and other broadcast authorizations with those regulations governing multiplexing.
See id.
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station had intended public dissemination while in the instant
case the agreed facts are that neither of plaintiffs intended that
the multiplex transmission of background music here involved
was intended for the general public. 7 2
C.

Home Box Office, Inc. v. Pay T V of Greater
N.y7
4
0-Visiotg Inc. v. Home Box Office, Inc.

and Ortho-

Home Box Office, Inc. v. Pay T.V. of Greater N. Y. was an
United States District Court case decided on March 22, 1979, in
the Eastern District of New York. Orth-O-Vision, Inc. v. Home
Box Office, Inc. was a United States District Court case decided on June 27, 1979, in the Southern District of New York.
Although these two cases were decided only three months
apart, they came to opposite conclusions. The court in Pay
T.V. held that Home Box Office (H.B.O.) transmissions were
point-to-point communications and subject to protection, 5
while the court in Orth-O-Vision held that H.B.O. transmis7 6
sions were broadcasting and not subject to protection.
Both cases were based on similar facts. H.B.O. transmits a
pay TV subscription service from a microwave transmitter.
H.B.O.'s programming consisted of programs originated and
copyrighted by H.B.O., as well as programs such as motion pictures and sporting events, the performance rights to which it
has acquired through licensing agreements. In the New York
City area, H.B.O. service is transmitted to some affiliates by a
Multipoint Distribution Service (MDS) 77 consisting of an
omnidirectional terrestrial microwave signal. This high frequency signal is transmitted by H.B.O. and received by a
number of H.B.O. affiliates at authorized points (generally
large residential buildings) for a monthly service fee. The affiliates, in turn, convert the microwave signal into a lower frequency suitable for reception by individual TV sets, and sell
the program service to individual residents. In both cases,
H.B.O. affiliates either expanded their distribution of H.B.O.
72. Id. at 40 n.1.
73. 467 F. Supp. 525 (E.D.N.Y. 1979).
74. 474 F. Supp. 672 (S.D.N.Y. 1979).
75. 467 F. Supp. at 528.
76. 474 F. Supp. at 682.
77. MDS signals are transmitted by a microwave transmitter that sends signals to
fixed reception points. The nature of the signal is such that it can only be received by
certain antenna and must be modulated by special equipment for use by conventional
TV sets. See also text accompanying notes 16 & 17, supra.
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transmissions into locations not earlier approved by H.B.O., or
continued to provide service to customers without making payments to H.B.O. H.B.O. therefore sought to recover damages
and to restrain the affiliates from pirating H.B.O.'s T.V. program service.
The Pay T.V. court held that H.B.O.'s transmissions were
point-to-point communications, and were therefore protected
by section 605 as not intended for broadcast to the general public. The court explained:
Here the multipoint distribution service station operates on
microwave radio frequencies of such height that the signal is
not receivable by conventional television sets until it is modulated by special equipment. The programs are thus intended to
be received not by 'the general public' but only by paying
subscribers.78
As a result, H.B.O. obtained a preliminary injunction against
the defendants. 9
However, in Orth-O-Vision, H.B.O.'s transmissions were
found to be broadcasting, and therefore not protected by section 605.80 The Orth-O-Vision court placed great emphasis on
the general audience appeal of the programming. The court
asked, "does the transmission of programming which is of interest to the general public constitute 'broadcasting' even
though one cannot view the programs without paying a fee for
special equipment?"8 1 The decision that it did constitute
broadcasting rested primarily on the fact that the subscription
programs were intended to appeal to a mass audience and
82
were available to anyone wishing to pay the fees.
78. 467 F. Supp. at 528 (emphasis added). The court relied almost solely on the
reasoning in KMLA as the basis for its holding. 'There is no reason why the result
should be different in the case of television transmissions [than in the case of intercepted multiplex radio transmissions]." Id. (emphasis added).
79. It is generally difficult to obtain a preliminary injunction because of the elements the plaintiff must show in order to entitle it to relief. See note 4, supra. The
defendant in Pay TV claimed that it would be irreparably damaged by the issuance of
a preliminary injunction because it would be put out of business. The court dismissed
this claim by asserting that:
in determining whether to grant relief the court may consider only harm to the
defendant's legal rights. Any damages which the temporary injunction inflicts
on defendant is occasioned not by the preliminary nature of the decision but
by Section 605 of the Act. The only business of defendant which will be prohibited is the unauthorized use of something to which it has no fair claim.
Id. at 530 (emphasis added).
80. 474 F. Supp. at 682.
81. Id. at 682-83.
82. Id. at 682 n.10.
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Although the court in Ortho-O-Vision acknowledged the earlier Pay T. V. decision, it believed its case differed in that "the
defendants in Pay T.V. did not question the applicability of
section 605 . .."" The court reasoned that "H.B.O.'s pro-

gramming, consisting of recent movies, sports events, and variety shows, differs little from conventional broadcast fare and is
obviously intended to appeal to a mass audience."84 Moreover,
the court also indicated that "there is little to distinguish
H.B.O.'s MDS transmissions from those of STV systems."
However, while the court refused to grant H.B.O. relief under
section 605, the court granted H.B.O. an injunction on the
grounds of infringement of copyright.86
D. Chartwell Communications Group v. Westbrook87 and United
States v. Westbrool 88
In Chartwell Communications Group v. Westbrook and
United States v. Westbrook, the courts held that defendant
Westbrook's activities in intercepting STV broadcasts violated
the rights of STV broadcasters who were furnishing point-topoint communications to their subscribers.8 9 Plaintiff
Chartwell's programming consisted mainly of recently-released movies, musical performances, and sporting events, as
is typical of subscription TV services. Since Chartwell's programs carried no advertising, its sole source of operating income was from subscription fees. Chartwell used an encoder
system to scramble its transmissions. The video and audio
portions of the signal were encoded separately. The video portion was scrambled so that a viewer who turned his TV set to
83. Id. at 681 n.8.
84. Id. at 682. However, the court indicated that since HBO's transmissions are
limited to approximately a 35-mile area,
[oJne of the important circumstances from which HBO's 'intent' might be inferred is the extent to which MDS facilities are technologically capable of
reaching the general public. The technological limitation of MDS may be such
as to render the analogy to over-the-air subscription television inapt, but no
such showing has been made by HBO. Accordingly, HBO's motion for partial
summary judgment on its Federal Communications Act claim must be denied.
Id. at 682.
85. Id. "Both media involve the transmission of radio communications that members of the general public cannot receive without the installation of special equipment

for a fee." Id.
86. Id. at 685.
87. 637 F.2d 459 (6th Cir. 1980).
88. 502 F. Supp. 588 (E.D. Mich. 1980).
89. 637 F.2d at 467; 502 F. Supp. at 593.
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the appropriate channel received a signal but an unintelligible
image. The audio portion of the signal was transmitted in a
separate subcarrier frequency which could not be received on
a commercially-available TV or radio. Chartwell subscribers
were provided with decoders to enable them to receive the audio and unscramble the video.
The court in Chartwell felt that "availability" and "use" were
"separate concepts":
We think there is an important distinction between making a
service available to the general public and intending a program
for the use of the general public. The whole point of STV is to
provide the service to as many members of the public as are
interested. If the services could not be widely distributed
there would be no business. However, the dual nature of STV
is that while it may be available to the general public, it is intended for the exclusive use of paying subscribers .... The
fact that STV is transmitted in such a manner that the signal is
meaningless without the use of special equipment negates a
finding that STV is intendedfor the use of the generalpublic.90

The court also thought that program content "is a factor to be
considered in making the determination," but not dispositive. 1
While the court felt that mass appeal and availability were factors to consider in deciding whether a particular activity is
broadcasting, "those factors may be negated by clear, objective
evidence that the programming is not intended for the use of
the general public."92 An important factor to the court was that
Chartwell went to great lengths to scramble its signal.93 The
court rejected the defendant's argument that they were not
"assisting anyone in receiving the signals but are just helping
people clarify what they have already received. .

..

"I'

The court in Westbrook essentially agreed with the court's
analysis in Chartwell. The Westbrook case was the first criminal prosecution in the country for the unauthorized manufacture or sale of subscription television decoders. Noting that
"[s]ome prior cases construing Section 605 have focused on
the word 'broadcasting' while others have placed great empha90. 637 F.2d at 459 (emphasis added). Furthermore, the court, in describing the

facts of the case and explaining the encoding process, concluded that "Chartwell'sintent is that its programs be received only by paying subscribers." Id. at 461.
91. Id. at 465.
92. Id.
93. 637 F.2d at 465.
94. Id. at 466.
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sis upon the phrase 'for the use of the general public,' ",95 the
court concluded that "while the subscription television transmissions at issue here certainly constitute 'broadcasting'
within the term's definition in Section 153(o), these transmissions are not 'for the use of the general public' within the contemplation of the broadcasting exemption to Section 605.96
The court disagreed with the Ortho-O-Vision decision because
"[it] does not address this language of the statute... "197
The courts in Chartwell and Westbrook essentially returned
to the statutory language of the Communications Act in an attempt to clarify its circular definitions. Both courts recognized
that STV programming constituted "broadcasting," but because the signals were scrambled the transmissions were not
intended for the use of the general public and were protected
by section 605.
E. NationalSubscription Television P. S & H TFV98
National Subscription Television (NST) operated an STV
service in the Los Angeles area which was very similar to the
service provided in Chartwell. Like Chartwell, the video and
audio portions of the television signals were scrambled separately, and special decoding equipment was necessary to unscramble the signals. S & H TV was a maker and distributor of
decoding devices which enabled its customers to unscramble
the NST visual signal and receive the NST audio signal without
paying NST any subscription fees.
In National Subscription Television v. S & H TV, the Ninth
Circuit Court of Appeals held that NST's transmissions were
point-to-point communications and thus protected by section
605.9 9 The court's analysis began by surveying other cases
which had previously dealt with violations of section 605. It
specifically rejected the reasoning of Orth-O-Vision.10 ° The
court then went on to decide the case largely on public policy
grounds:
[W]ithout the capability of monitoring program viewing
through use of such equipment, it is doubtful that any STV op95. 502 F. Supp. at 590.

96. Id.
97. Id. at 591.
98. 644 F.2d 820 (9th Cir. 1981).

99. Id. at 824.
100. Id.
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eration can survive as a viable commercial enterprise.... IS
&H TV's] activities threaten the economic viability of the STV
industry, and thus run counter to F.C.C. policy and the public
interest. Specifically, the inability of STV operations to control
public viewing of their signals reduces their income, which in
turn prevents them from obtaining attractive programs to
transmit on their systems and discourages the investment of
capital and STV enterprises.'01
The court also felt that S & H TV's activities ran counter to
F.C.C. consumer protection policy. Since F.C.C. regulations require that STV operations lease, rather than sell, decoders to
subscribers, 10 2 S & H TV's "sales of unauthorized decoders implicate this policy no less
than would sales of authorized de10 3
coders by NST itself."'
S & H TV argued that the airwaves belong to the public, and
that STV should not be granted monopoly control of a particular frequency without the express approval of Congress. The
court rejected this contention, indicating that "granting section
605 protection to NST's signals does not grant NST a monopoly,
because it does not prevent other STV or pay television operations from entering and competing in the Los Angeles pay television market."'1 4 The court also pointed out that although the
public owns the airwaves, Congress and the F.C.C. are charged
with regulating them in the public interest: 10 5 "That interest
would seemingly not be served by the demise of a product for
which there is clearly considerable consumer demand."' 0 6
101. Id. at 824-25.
[T]he operator of an STV service offers his product to any member of the public willing to pay the subscription price. Like any entrepreneur, the STV operator hopes that his product becomes popular and is subscribed to by most, if

not all, of the public. Thus, the programming of STV is calculated to attract
the largest possible audience, and the method of transmitting STV is premised
on being able to accommodate widespread demand.

Id. at 824.
102. The rationale is that subscribers are thereby protected from the danger of investing a large sum of money in a device which is likely to become technologically

obsolete in a relatively short period of time. Leasing also gives consumers added flexibility and encourages competition among STV companies. Under a leasing arrangement, a subscriber can cancel his STV service at any time at no cost to himself. If the
decoder is purchased, however, its large sunk cost might inhibit this action. In addition, because decoders are not compatible with other systems, the consumer who has

purchased a decoder could be locked into one STV system. See 694 F.2d at 826 n.7.
103. 644 F.2d at 825-26.
104. Id. at 826.
105. Id.
106. Id. at 826. Similar attempts at this reasoning appeared in a case in Denver
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IV
Recommendations
Three proposals can be made in order to eliminate the unauthorized interception of pay television transmissions.
1. The pay television industry should make widespread
use of more sophisticatedcoding techniques."7
As was mentioned before, 10 8 STV transmissions are scrambled while MDS transmissions tre broadcast over microwave
frequencies. It is therefore proposed that MDS transmissions
also be encoded, and that both MDS and STV transmissions be
encoded more securely. 10 9 While this recommendation at first
glance appears to have advantages, there are at least three
problems with this solution. First, scrambling is expensive,
and unscrambling is even more expensive."' While prof)ts for
subscription television stations generally run from 20% to 25%
concerning American Television & Communications Corp. v. Pirate, Inc., No. 81-F-299
(D. Colo. July 24, 1981) (permanent injunction).
The airwaves are flowing in my backyard-in everybody's backyard in this
area. I have referred to them possibly as being a pollutant to people who don't
use them. And the plaintiff now tells you that our clients are interfering with
them because they're selling items which permit people to change these pollutants into something useful. It's like a weed. If you can't use it, if it isn't pretty
or something you can eat, it's a weed. So, if somebody throws some seeds into
my lawn and then comes and claims that I can't eat the peas that are growing
from the plants, it obviously is going to be a weed to me. That is what they are
claiming. These airwaves that they're throwing out at me which do affect
things-I'm suddenly interfering with their rights if I use them. In fact, they're
sending those airwaves onto my land; and they are now suing my clients for
selling items which are just using the broadcasts which are trespassing on our
land. The question before the court is this: are they going to be permitted to
maintain the monopoly control of this or are the airwaves free? If they pollute
and trespass my airwaves, do I have the right to catch them? That is the issue
of this case.
Trial Record, Dec. 17, 1980, at 38-39 (Mr. Barnard for the defendants).
107. See Note, Unauthorized Pay Television Reception Under Section 605 of the
CommunicationsAct, 3 CoMM/ENT L.J. 719 (1982) [hereinafter cited as Note; Section
605].
108. See text accompanying notes 9-17, supra.
109. Scrambling of MDS signals is authorized by 47 C.F.R. § 21.907(e) (1981).
110. Testimony at hearing demonstrated that scrambling the MDS signal would
be expensive if done without violating Microband's [H.B.O.'s] obligation to
provide its customers with high quality reception .... Microband would need
to purchase a new transmitter at a cost of about $400,000 and H.B.O. would
have to install descrambling on each subscriber's television set, or with each
MDS antenna, at a cost of up to $150 per set.
Home Box Office, Inc. v. Advance Consumer Technology, Inc., No. 81-C1V-559-ADS
(D.N.Y. Nov. 4,1981).
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of total revenues, compared with less than 20% for commercial
television and about 9% for cable television,"' pay television
depends on a large subscriber base to make its programming
profitable in the face of TV pirates." 2 Second, under present
technology, encoding and decoding can interfere with picture

quality." 3 Third, codes can be broken by pirates. There is no
doubt that, over time, more sophisticated and cheaper coding
technology will evolve." 4 However, it is also true that any
scrambled signal can be unscrambled, and someone will eventually develop a decoder to circumvent such developments."'
Although increased use of more sophisticated coding techniques might prevent piracy to an extent, such measures are
not a complete solution to the problem." 6
2. Section 605 should be interpreted to cover all pay TV
transmissions and should be strictly enforced.
The purpose of section 605 is to prohibit blatant public or private encroachments on the privacy of messages and to pre111. N.Y. Times, Aug. 16, 1980, at 45, col. 1.
112. Obviously each equipment sale by the defendants eliminates a potential
paying customer for ATC's service. Fixed overhead costs thus must be allocated to fewer subscribers. Thus the inescapable economic consequence of
the defendant's activities is to keep the cost of receiving ATC's service higher
for legitimate subscribers than it would be if some of the unauthorized receivers paid subscription fees.
American Television & Communications Corp. v. Western Techtronics, Inc., 529 F.
Supp. at 621. "We've spent over $7,000,000 in the 14 months we've been in operation in
Michigan and we haven't made any money yet." Interview with Patrick Kevich, general manager of ON-TV, a pay TV broadcaster, reported in VARIETY, Aug. 27, 1981, at 1,
col. 3.
113. See 27 BuLu. COPYRIGHT Soc'Y 325, 337 (1980).
114. Television companies are continuously searching for new ways to make their
signals virtually impossible to pirate by creating unbreakable scrambled codes. Satellite Television Corp. recently invented a new way to scramble its signals. STC's security system uses electronic chips and periodic "check-ups." Unless a counterfeit
decoder can answer these "check-ups," it will not be able to decode the signal. STC
officials said that they plan to spend nearly $500,000 on the project. VARIETY, Dec. 24,
1980, at 40, col. 1, & at 50, col. 3. Jones Intercable, Inc. has invented a new electronic
technique it calls VVS, for "Variable Velocity Scanning." It, too, is designed to be unpiratable. Den. Post, Mar. 19, 1981, at 44, col. 1.
115. "Testimony at the hearing indicated that all practicable forms of scrambling
are subject to descrambling." Home Box Office, Inc. v. Advanced Consumer Technology, Inc., No. 81-CIV-559-ADS (D.N.Y. Nov. 4, 1981). "[Aidding scramblers to ATC's
system would only provide the defendants a new product market, since they could
simply begin to sell decoders in addition to antenna and down converters. 'Scrambling' their MDS system would be a futile act." American Television & Communications Corp. v. Western Techtronics, Inc., 529 F. Supp. at 621.
116. Contra Note, Section 605, note 107, supra.
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serve the integrity of the communications system in the United
States.'1 7 The only way to secure such privacy and such integrity is to ensure that, as much as possible, only the person entitled to receive a communication learns of its contents. 118
Indeed, this view comports with the original application of section 605 to prohibit wiretapping and the unauthorized monitoring of radio communications."' Because pay TV operations
are now formally recognized by the F.C.C., section 605 should
be interpreted to protect these legitimate commercial transactions.'
Bearing in mind that the Communications Act of 1934
was written long before television came into popular use, 121 the
Act's scope should also be widened to include pay TV operations. Because pay TV operations have been so widely accepted, their demise at the hands of pirates would run counter
to F.C.C. policy and the public interest.'2 2
There is no merit to the claim that the airwaves are "free"
and that he who receives signals may convert them to his own
advantage. While it is true that the public owns the airwaves,
Congress and the F.C.C. are charged with regulating them in
117. Nardove v. United States, 302 U.S. 379 (1937).
118. United States v. Russo, 250 F. Supp. 55 (1966).
119. For example, in United States v. Sugden, 226 F.2d 281 (9th Cir. 1955), the defendant was indicted for conspiracy to violate immigration laws. He gave instructions
via his shortwave radio which involved secreting Mexican nationals, illegally entered,
from detection from U.S. immigration officials. The F.C.C. monitored his broadcasts,
and the court held that the communications broadcast after the defendant was licensed were protected and subject to suppression.
At first look, it is difficult to see how a man with a farm radio has any privacy
and how silencing him who hears conversations on the farm radio protects any
privacy or the means of communication. However, the very limited privacy
which Section 605 gives the user of radio for communication may tend to encourage the dispatch of messages via radio over and above the use that would
be made of the means if personal messages were part of the public domain
available tomorrow, for example, for the commercial purveyor of gossip.
While the telephone does have more privacy than private radio, yet we think
that the government agent who monitors cannot make use of the fruits of his
monitoring if he finds the station legally on the air and the persons using the
station legally authorized to operate it. That is, he can listen for the purpose of
enforcing the act and make such use of the information as tends to enforce the
act.... In view of Section 605, we think that if Congress wants the Federal
Communications Commission to go into the general crime detection business
it should say so. If it wants to authorize the Immigration Service to listen, we
assume it may do so. We shall not put either agency there by judicial
construction.
Id. at 285.
120. See note 29, supra.
121. See note 32, supra.
122. See note 101 and accompanying text, supra.
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the public interest.'23 There is also no merit to the claim that
pay TV companies are monopolizing the airwaves. Every
broadcast station is reserved a certain wavelength for its transmissions, and there is no prohibition against other broadcast
12 4
stations entering the market.

With respect to the F.C.C.'s earlier determination that MDS

' 1 25 it is imand STV transmissions constitute "broadcasting,

portant to remember that in those proceedings the F.C.C arguably only considered its own authority to promulgate and
enforce regulations concerning subscription television transmissions, equipment, and programming. While it is true that
the Commission stated unequivocally that it considers STV to
be "broadcasting," the F.C.C. focused on its authority to regulate STV, and whether such regulation should resemble regulation of point-to-point communications or of regular radio
broadcasts.2 6 Therefore, while the F.C.C. may consider STV to
be broadcasting for purposes of its own regulation of programming content, this should not be extended to conclude that
STV constitutes "broadcasting for the use of the general public" and that STV is therefore unprotected by the Communications Act.
Furthermore, the F.C.C. has changed its stance with respect
to MDS and STV transmissions, and it now asserts that these
transmissions are not "broadcasts.' 27 When faced with a
problem of statutory construction, the courts have unanimously shown great deference to interpretations given statutes by the officers or agencies charged with their
administration. This is especially true when an administrative
practice at issue involves contemporaneous construction of a
1 28
statute by persons charged with its responsibility.
Subscribers are prohibited from owning decoders or microwave antennas by federal regulations.

29

By providing for a

subscription arrangement between the broadcaster and the television viewer, the broadcaster maintains control of the installation, maintenance, and operation of the receiving equipment.
123. See notes 18-21 and accompanying text, supra.
124. See note 104 and accompanying text, supra.
125. See text accompanying notes 38-52, supra.
126. See note 49, supra.
127. See text accompanying notes 53-62, supra.
128. Philadelphia Television Broadcasting Co. v. Federal Communications Commission, 359 F.2d 282 (D.C. Cir. 1966).
129. See note 11, supra.
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On the other hand, pirates sell decoders, a practice that runs
counter to F.C.C. consumer protection policy. 30 With this policy, the F.C.C. sought to avoid the problems that consumers
would face if they paid several hundred dollars for decoding or
receiving equipment that was not compatible with all types of
coded or microwave transmissions. Under a subscription arrangement, the consumer is afforded added flexibility which in
turn encourages competition among pay TV companies. 13 '
The sender's intent should be the standard by which to determine whether he is "broadcasting" or offering point-to-point
communication which should be protected. The inquiry
should focus on whether the signals are transmitted by a
method which aims only at specific subscribers. Broadcasts
should be protected if the signal requires special equipment to
make it intelligible. 32 Therefore, if a signal is broadcast over a
main TV channel but a decoder is required to unscramble the
signal, the broadcast should be protected. If a signal is broadcast over a different frequency that can only be received by
special antennas, it, too, should be protected. 33 If the signals
cannot be received by conventional TV sets and if special
equipment not normally part of an ordinary TV set is required,
the broadcast should be protected. Thus, if the station transmits programs of general interest over frequencies that the
F.C.C. sets aside for commercial broadcasting only, and if there
130. See note 102, supra.
131. Id.
132. While this factor may also help to show the sender's intent, even extensive
access to the signal is not determinative. In United States v. Fuller, 202 F. Supp. 356
(N.D. Cal. 1962), the court held that police and fire transmissions, receivable on any
shortwave receiver, were private radio communications. The court held that the defendant's interception and divulgence to a radio station as newsworthy information

violated section 605, even though the public could easily receive the signal.
It is not unreasonable to conclude that Congress by the inclusion of Section
605. in the Act intended to protect messages of public safety radio services
from interception and divulgement by any person, including the press, until

the public safety agency using the means of communication authorized the
release of the message.
Id. at 359. The court refused to consider the defendant's contention that the broad-

casts were intended for the use of the general public.
At this stage of the proceeding there is no evidence from which this issue can
be determined. The information is in the language of the statute, and the Bill
of Particulars does not disclose any broadcast for the use of the general public.
Therefore, this issue should be determined from the evidence, and not on a

pre-trial motion to dismiss.
Id. at 359.
133. See note 84, supra.
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is no attempt to disguise the signal, it is very probable that the
sender intends public reception. If, however, the sender attempts to disguise his signal, to transmit it on a special wavelength, or to limit it to special receivers in any other reasonable
way, he probably does not intend public reception, and section
605 should protect his signals no matter what their contents
may be. This conclusion incorporates the flexibility necessarily required of a statute designed to promote, protect, and regulate technological advances in radio and television
communications. The overall structure and most of the specific provisions of the Communications Act have survived almost 40 years of changes in communications technology,
including the development of television. There is no reason
protect, and regulate STV
why this statute cannot promote,
34
and MDS transmissions as well.1
If the focus is on the sender's intent, questions of program
content should no longer be relevant. 135 While pay TV began
with a very specialized format, today pay TV differs very little from conventional TV broadcasts. Pay TV companies want
and need large audiences to make their enterprises economically viable. Thus, there should be a distinction between making a service available to the general public and intending the
program for the use of the general public.'36
With respect to enforcement, until a recent wave of section
605 actions, 37 pay TV companies were resigned to living with
whatever economic losses resulted from the pirating of their
broadcasts. Most companies sought to prevent these losses
through private actions under section 605, although the statute
provides for criminal sanctions as well. Since the F.C.C. does
not have authority to prosecute pirates in its own name, it
134. One court has concluded that "[f]or § 605 purposes, STV and MDS are analytically indistinguishable." American Television & Communications Corp. v. Western
Techtronics, Inc., 529 F. Supp. at 620 n.4.
135. See note 61 and accompanying text, supra.
136. Whether the public is interested in the contents of a radio transmission should
not necessarily mean that the sender intended public reception. Section 153(o) of the
Communications Act defines broadcasting in terms of the sender's intent; program
contents are a mere indication of that intent. Thus, programming content of public
interest, with no other indication of the sender's intent to limit his audience, plausibly
could be enough to establish a public reception intent.
The educational television stations are a good example of this situation. They solicit
subscriptions, but make no attempt to limit reception to subscribers. Their programming contents are of public interest and do indicate a public reception intent.
137. See note 2, supra.

No. 1]

TELEVISION PIRACY

must persuade a U.S. attorney to do so in the name of the
United States. However, local district attorneys have hesitated
to prosecute this type of activity, because they are often occupied with more violent crimes that demand most of their attention. 138 Thus, a more concerted effort should be made to
convince the Attorney General of his responsibilities with respect to the enforcement of the law against unauthorized interception of pay TV programming.
3. Section 605 should be amended to clearly indicate that
the piracy of pay TV transmissions is prohibited.
On July 9, 1980, Representative Richard Preyer (D-NC) introduced a bill in the House 1 39 which sought "to ensure adequate
and appropriate protections for the integrity, security and privacy of a growing portion of electronic communications."'"
Preyer's bill sought damages of $100 a day and up to a total of
$1,000 for the unauthorized interception of pay TV transmissions. Those who profit from interception (e.g., vendors or
apartment owners) would incur a $250,000 fine and up to 18
months in jail for first offenders, and up to 40 months for repeaters. This bill may partially help to solve the piracy problem by clarifying section 605.
Even if the Preyer bill is not passed, section 605 should be
138. This frustration with the Attorney General was also expressed in a textbook on
Trusts and Estates, in a discussion concerning the enforcement of a charitable trust:
A person who has no special interest in the performance of the trust-and this
category includes the settlor or his representatives, according to the majority
of decisions--cannot maintain a suit to enforce a charitable trust. Such a person can only hope to induce action by the attorney general.
Unfortunately, busy attorneys general and their staffs do not always satisfactorily discharge their general obligations concerning charitable trusts, nor
do they always respond to legitimate pleas for action on the part of interested
citizens. This presents practical difficulties of supervision of and performance
by trustees and foundation boards.
PROBLEMS AND MATERIALS ON DECEDENT'S ESTATES AND TRUSTS,

(E. Scoles & E.

Halback, Jr.3rd ed. 1981).
139. H. 7747. Rep. Preyer was defeated in a bid for reelection, and the House Commerce Committee has taken no further action on his bill.
However, Henry A. Waxman (D-Cal.) and Timothy E. Wirth (D-Colo.) introduced H.
4727 in the 97th Congress, containing provisions very similar to Rep. Preyer's bill, and
it is projected to meet with "very little opposition." Interview with Nan Elwood, aide to
Congressman Johnston (successor of Rep. Preyer, D-N.C.), February 10, 1982. Hearings on H. 7747 were held in November 1981, but nothing more has been done on the
bill pending the reworking of H.R. 5158 due to the settlement of the A.T.&T. antitrust
suit. Interview with Fred Marienthal, staff assistant to Congressman Wirth (March 25,
1982).
140. Reported in VARIETY, July 9, 1980, at 1, col. 1.
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otherwise amended if the courts fail to enjoin the pirating of
pay TV transmissions. This is increasingly important, considering the creation of "earth stations." For a cost of between
$3,500 and $14,000, an antenna can be erected that receives 60
stations from 11 domestic satellites in orbit some 22,300 miles
above the earth.'4 1 Individuals with these antennas can receive pay TV programs such as HBO, Showtime, and Home
Theatre Network without paying any subscription fees." As
many as 10,000 to 20,000 antennas may be in operation at the
present time, and new earth stations are reportedly sprouting
up at a rate of about 500 a month.143 In response, H.B.O. has
announced that it will begin to scramble the satellite signal
that it transmits to its affiliates,'" and the F.C.C. has begun to
develop rules for satellite-to-home television, and has given indications that the pirating of satellite transmissions will be
considered violative of section 605.145 These measures should
be a good start in the effort to stop such television piracy.

V
Conclusion
The F.C.C. maintains a comprehensive regulatory plan to
control all communications systems. These communications
facilities must be available for all sorts of uses, both personal
and commercial, to serve our varied economic and social
needs. If a transmitter cannot rely on the continued integrity
of a communications system against those who try to make private programs available to the public, the transmitter's service
must be discontinued. The survival of pay radio and television
141. See, e.g., TIME, Sept. 7, 1981, at 70; Den. Post, July 16, 1981, at 12, col. 1; id., May
31, 1981, at 21, col. 1.
142. There is an almost unlimited spectrum of program choice, including religious
broadcasts, sports events, congressional proceedings, X-rated movies, commodity
price reports, NASA transmissions, and unedited news feeds from correspondents for
national TV networks. Id.
143. Den. Post, May 31, 1981, at 21, col. 1.
144. The decoders cost the affiliates $750 to $1,500. Den. Post, Feb. 16, 1982, at 17, col.
2. "Satellite signal piracy may already be costing H.B.O. and its affiliates as much as
$3.2 million a year in revenue losses based on the number of disks receiving the signal
and failing to pay the monthly fee that averages $9.00." Id.
145. The F.C.C. calls this service "Direct Broadcast Satellite." The receiving antennas are only 2% feet in diameter and much cheaper ($200-$500) to install. TimE, Sept.
7, 1981, at 70; Den. Post, Apr. 22, 1981, at 59, col. 3. Until these rules are promulgated, the
F.C.C. has indicated that the pirating of satellite transmissions would be a violation of
section 605. See UnauthorizedInterception and Use of Satellite 2ransmissions, F.C.C.
Public Notice No. 7999, Oct. 3, 1978.
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systems depends, in important part, on the transmitter's
abil146
ity to limit his audience to paying subscribers.
The three proposals offered in this note should assist the
transmitter in this effort: (1) more widespread use of more sophisticated coding systems, (2) application of section 605 to all
pay TV transmissions and strict enforcement of that statute,
and (3) amendment of section 605 to clearly indicate that the
piracy of pay TV transmissions is prohibited. If TV piracy is
not prevented, the stations will lose many of their subscribers
and might have to disband their subscription operations altogether. 1 47 A valuable addition to the commercial potential of
our communications system would then be lost," and by its
loss, existing and future public broadcast alternatives would
be imperiled.

146. "To hold that these modern methods are without the scope of the statute
means that the law is a dead letter." United States v. Hill, 149 F. Supp. 83, 86 (1957).
See also note 101 and accompanying text, supra.
147. Some experts see an audience of 6 million homes by 1985. Bus. WK., Sept. 29,
1980, at 44. Income is predicted to be $100 million in 1 year and $1 billion by 1984. ADVERTISING AGE, July 21, 1980, at 83, col. 1. By 1985, pay TV could include one of every
three TV customers. Id.
148. "Defendant's conduct, in addition to being unlawful, hinders the development
of MDS systems.... The public has an unquestionable interest in the widest possible
distribution of this alternative television service." American Television & Communications Corp. v. Western Techtronics, Inc., 529 F. Supp. at 622. The same holds true for
STV service and other experimental pay TV services.

